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THE ADMINISTRATOR

TheHonorable AnneR. Morton
Mayor of HoneoyeFalls

27 York Street

HoneoyeFalls, NY 14472

Dear Mayor Morton:

| am writing to expressthe Agency's appreciation for the Locad Government Advisory
Committee's (LGAC) recommendationsconcerning the Environmenta Protection Agency's
(EPA) implementationguidancefor the Federalism Executive Order (EO 13132). Wedso
would liketo acknowledge the Outreach Subcommitteeand the Small Community Advisory
Subcommitteefor their work in preparing the recommendationsfor the LGAC.

Firg, t hank you for your supportive words concerning the Agency's implementationof
the ExecutiveOrder. EPA iscommittedto buildingand improving partnershipswith local
governments and EO 13132 strengthensour continuing effortsto obtain local government input
on our regulationsand policiesearly and often during their development. 'Y our commentshave
helped us to improve the Agency's interna guidance for implementing the Executive Order.

EPA will complete work on the guidancethis month and we appreciate your
recommendationsand thoughtful comments. Theseaemos helpful. Fortuitoudy, becausethe
Gfi ce of Congressiona and Intergovernmental Relationsand the Officeof Policy, Economics
and Innovationshave worked closely with membersof the LGAC and SCAS throughout the
guidance devel opment process, most of your concernsand recommendationshave been
addressed during the development process. Nevertheess, we believethat it isimportant to
respond directly to each of the themesthat you have presented and these responsescan be found
in the enclosuresincluded with thisletter. Asyou requested, we responded separately to the
LGAC and SCAS recommendations.
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Welook forward to working with you and the Committeemembersas we continueto
refineour processesand gain experiencewith implementation of EO 13132.

Card M Browner

Endoaures



EPA Responseto Recommendationsfor EPA I mplementation of Executive
Order 13132 - Federalism

rdin Intergovernmental Relations Approach

Executive Order 13132 (EO 13132) isone part of the Agency's overall design for
intergovernmental relations. EPA sought to integratethe EQ’s provisions with other
requirementsand recommendationsconcerning theinvolvement of small communitiesin the
regulatory process. Theseinclude the Small Business Regulatory Enforcement Fairness Act
(SBREFA) amendments to the Regulatory Flexibility Act (RFA), the Unfunded Mandates
Reform Act (UMRA), and your recent recommendations regarding the implementation of
RFNSBREFA and UMRA. Thegoal is consultationwith States, local governmentsand small
communitiesthat will makefor better environmental regulationsin a effectiveand efficient
manner.

Role of Elected Officials

We appreciate that the question of who EPA consultswith isacritical one. Our goa will beto
consult with asbroad arangeof elected and non-electedlocal officialsasisappropriatefor any
given policy or regulation. EPA recognizestheimportanceof consulting with elected
representativesof State and local governments, as the Executive Order requires. We aso
appreciatethat there may be non-elected officialswith great knowledge and expertiseon
environmental policy or regulation and, as appropriate, we will reach out to theseindividualsas
well.

National A iation

Asexpresdy directed by the Office of Management and Budget, EPA will, as appropriate,
consult with the national associationsrepresenting State and local governmental officials. These
organizationsare in the business of ""knowing" their constituencies. In addition, they often have
invested in developing astaff expertisein environmental policy and information. The Agency's
god isto tap into those resources so that we will write better regulations and make better
environmental decisions. Again, consulting with national associationsis but one aspect of the
broader intergovernmental consultation process.

| Communit nsultation

Asyou know, RFNSBREFA and UMRA specifically requirethat in certain situations EPA must
consult with small communitiesduring the development of environmenta regulations. We
alwaysseek to fully implement the small community provisionsof theselaws. Our effortshere
include the development of internal guidance documents, and training for regulation
development managers.



Asyou aso know, EPA implementedin 1997 what it considersthe most important of the Small
Town Environmental Planning Task Force recommendations. Thisrecommendationcalled for
the establishment of a standing advisory panel focused on small community issues. In addition
to its recommendationsconcerning EPA regul atory devel opment process, SCAS, through the
LGAC has provided the Agency with extensivecommentson EPA's proposed nationa primary
drinking water standard for arsenic. The Subcommitteehas aso considered EPA's combined
animal feedlot operationsstrategy and the regul ationsassociated with that strategy, and the
recently promulgated total maximum daily load (TMDL) regulation.

EPA's aim with these two effortsis to ensurethat environmental regul ations are devel oped with
an accurate understanding of the unique circumstancesand implementation challengesfacing
small towns. The EO strengthensour effortsto involvesmall townsin EPA's decision-making
efforts by improving the overall consultation practice.

Ambiguous Language

During the Agency's internal effortsto devel op a credibleimplementation strategy for the EO,
EPA carefully considered the use of terms such as “meaningful and timely involvement," “rule
of reason,” and "'minimum level."” The draftersattemptedto strike a balance between the kind of
"bright line" SCA S has suggested and the flexibility that regulation managersrequirein
addressing the different circumstancesthat exist from regulation to regulation. We believe that
with this guidance document we have struck theright balance. We also are aware, however, that
implementing amore vigorous and comprehensiveconsultation effort as envisioned by the
guidance document will beawork in progress. Welook forward to the continued involvement
of SCASin our on-going evaluation of EPA's progressin consultingwith State and local
governments.

ther | uage- ifi ncern

A number of your specific comments can best be addressed with aclarification of OCIR'srolein
the development of Agency regulations. OCIR isamember of the Agency's Regulatory Steering
Committee (RSC). TheRSC, staffed by representativesfrom each program office. and managed
by the Office of Policy, Economicsand Innovation, essentially coordinates the devel opment and
issuance of regulationsfor the entire Agency. Asamember of this Committee, OCIR has access
to information and the opportunity to discuss and identify issues and concerns about regulations
with Stateand local significanceat all stagesof the devel opment process. Unresolved general
policy issues are elevated by the RSC to the Regulatory Policy Council; the Associate
Administrator for OCIR is on this“parent” committee. Unresolved regulation specificissues are
elevated first to the responsible Assistant Administrator, and if necessary to the Administrator.
The OCIR isapart of the Office of the Administrator. It isimportant to recognizethat the roles
and/or responsibilitiesidentified for OCIR in the two Federalism guidance documentsarein

addi ti on to these venues.

In addition to OCIR's role, individual SCAS memberswho are local officialscan be involved by



program officesin various phases of regulatory devel opment where there are state and local
government interests, and SCA S as a subcommitteeof the LGAC can identify their issuesto the
LGAC for action by that body. The guidancedocument " Planning for | ntergovernmental
Outreach and Consultation” clearly outlinesfor regulation writers venues and opportunitiesto
fully engage both el ected and non-elected officialsof stateand local governments in the
developmental process. However, it must be understood that consultationis a two way process.
We believethat it isimportant for State and local officiasto identify early whichregulations
they are interested in, and when and how they want to be engaged..

Specific Responses:

Many of the specific commentsprovidedin your recommendationspertain to issuesin early
versionsof the two federalism guidance documents and have been addressed in the most recent
versons. Additional, specificresponsesare provided below.

Small Community Definition: The current version of the guidancedocument " I nterim Guidance
on ExecutiveOrder 13132: Federalism” contains arevised introductionand Part | that explains
the definitionsand how EO 13132 and the requirementsof SBREFA, UMRA, and RFA, come
together.

Federalism Summary Impact Statement The" I nterim Guidanceon ExecutiveOrder 13132:
Federalism” document now contains revised tables with expanded definitions of these
categories. Thisguidance and itstables, asinternal agency guidance, isdesigned to assist rule
writers.

OCIR should be vigilant for “significant” post-proposal changes: Consultationin these
guidancesis now defined as an iterative process throughout rule making, with documentation of
consultation activities.



